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THE GOVERNMENT

 

Pursuant to the Law on Government Organization dated 25/12/2001;

Pursuant to the Law on Information Technology 29/06/2006;

As per the proposal of the Minister of Information and Communications,
HEREBY DECREES

 

Chapter I.

GENERAL PROVISIONS

 

Article 1. Scope of application

This Decree provides details of categories, preferential regimes, development and management policy for provision and use of a number of information technology (IT) services in Vietnam.

Article 2. Objects of application

This Decree shall apply to domestic and foreign organizations and individuals involving in activities related to provision and use of IT services in Vietnam.
Article 3.Interpretation 

In this Decree, the following terms are construed as follows:

1. IT services mean commercial activities in order to facilitate the application of IT, the development of IT industry, the improvement of IT workforce and the assurance of information security, including: consultation, research, analysis, support for production, processing, refurbishment, recycling, testing, transfer, training, supply, distribution, operation, warranty, maintenance, management, safety, security, leasing of information technology resources and other relevant IT services.
2. IT consultative services mean consultation for customers about IT solutions, IT projects, IT management, IT use, IT market research, and other IT-related areas, in which:

a) Consultation services of IT solutions include consultation on solutions of hardware, software, database, information system, network, security, and information security;

b) Consultation services of IT projects include consultation on procedures, dossiers, survey, design, planning, design of project execution and cost estimation, assessment, bidding, management, monitoring and evaluation of projects;

c) Consultation services of IT management include consultation on IT strategy, policy, planning, configuration, quality control and monitoring;

d) IT market research services include performance of investigations, surveys, synthesis and analysis of the IT market.

3. Support services for production, hardware and electronic processing include support for production and processing of electronic components and circuit boards, computers and peripherals, telecommunications equipment and telecommunication endpoint devices, consumer electronic devices, magnetic and optical devices.

4. Hardware and electronic warranty and maintenance services mean services related to installation, warranty, maintenance and repair of hardware and electronic products.

5. Distribution services of hardware and electronics means services related to export - import, wholesale and retail of hardware and electronic products.

6. IT training service means the training service in short terms, with training fees, with or without grating certificate, and upon request from trainees;  including technical IT training (training in hardware, electronics, software, networking, databases, information systems, and information security), training in IT management and IT soft skills; training in skill for IT consultation.

7. Services of information safety and security mean the service for ensuring proper functions of information systems to serve the right users in a ready, precise and reliable manner, or for protecting digital information and data and information systems against natural threats, unauthorized access, use, recording, viewing, reproduction, and disclosure as well as illegal dissemination, sabotage, modification, disruption, destruction; and for recovery after disasters.

8. Cloud computing means a model that provides computing resources, computation, processing and storage via the network environment in form of a service upon request of customers, in which customers can set up configurations and change the level of resource use as needed. Those resources include the infrastructure such as networking, hardware, computers, storage units, etc.; a platform such as an operating system, system software, software tools, etc.; and software such as application software, utilities and other computer applications.

9. Cloud computing services include:

a) Leasing the infrastructure in model of cloud computing;

b) Leasing the platform in model of cloud computing; and
c) Leasing the software in model of cloud computing.
10. A data center means a system of centralized technical infrastructure with the equipment needed to ensure operations of storage, management, and remote access to information and data in order to provide data center services. Data center services include:

a) Service for leasing locations for servers and related equipment (co-location servers);

b) Service for dedicated servers;

c) Service for virtual private server (VPS); and
d) Service for hosting.

11. Service for hardware leasing means leasing of hardware, electronic equipments/devices (including computers, servers, networking equipment and other hardware, electronic devices), in a certain period of time, for customers to use at a location to be specified themselves. This kind of service shall not include the services specified in Items 9 and 10 of this Article.

12. Service for software leasing means providing customers with software licenses for use in a certain period of time. This kind of service shall not include the services specified in Item 9 of this Article.

13. Web search portal means a gateway or electronic information site that has functions to use a search engine in order to search information from websites, electronic portals, and databases over the network.

14. A web search portal service means a service that allows users to search information from websites, electronic portals, databases in the network environment, via the portal provided by the service providers.

15. A business process outsourcing (BPO) service is a service, in which the organization and individual service providers perform one or many business processes for customers outside the territory of Vietnam via IT and telecommunications facilities.
16. Services for app store, content store mean services to provide network addresses (information portals or websites) with sufficient facilities and infrastructure to enable users in creating, uploading, downloading, storing, exploiting and using application, digital content products for business purposes.

17. IT service business is a commercial activity based on contract, agreement or commitment; in which an organization/individual provides services (service providers) has obligation to conduct one or more IT services for other organization/individual (customers) and gets paid from the service provision.

18. IT service outsourcing is a part of IT service business; in which an organization/individual lease one or more IT service provider(s) to perform one or many internal IT activities based on agreement between the parties.
19. Trans-border IT service business means the provision of IT services from the outside to the inside of the territory of Vietnam over network environment, and generates a turnover inside the territory of Vietnam. This service is rendered by the organizations and individuals who have no registration for service provision or no trade representation in Vietnam. These organizations and individuals shall be called trans-border service providers.
20. Commercial intermediary means operations of traders to conduct commercial transactions for one or a number of indentified traders, including representation for traders, commercial brokerage, sale and purchase by authorized dealers; commercial and service agents.
21. An IT service product management code means the code corresponding to each product of a certain IT service, or to each training program of IT training services in order to serve the management and monitoring of service delivery, settlement of violations, disputes, complaints possibly arising out of operations of service providers.
22. Software includes system software, networking software, database management software, programming software, development tool software, application software, electronic game software and others.
23. National information system on IT services is information database system and information portal aiming at administering the supply and use of IT services in Vietnam. The function of this system is to grant licenses and practice certificate, process service registration, issue product management code; store and announce the list of IT service providers and directory, information regarding registered products, IT services and other relevant information and data.
Article 4 - State administration of IT services

1. The Government shall be the one to unify the state administration of information technology services.

2. The Ministry of Information and Communications is responsible for playing the role of state administration of information technology services, including:

a) Presiding over the drafting and submission for the Government to issue, guide, organize for implementation of IT service mechanisms, policies, strategies, planning and development plans;

b) Escalating for issuance or issuing as authorized and guiding for the implementation of legal documents on IT services, including grating licenses, practice certificates, and service providers’ registration, product management service code registrations, standards, technical specifications to ensure service quality; national system for IT skill standards;
c) Presiding over and coordinating with ministries, sectors and People's Committees of provinces and cities under the central government in the enforcement of regulations and laws applicable to IT service supply and use, including licensing, registration, reporting, statistical listing, inspection, examination, treatment of violations, settlement of complaints and denunciations as authorized;

d) Administering IT service companies and markets, supporting for training and fostering consultative skills, improving professional competence and skills, and developing human resources for the information technology service sector; 

đ) Organizing and taking part in research and development activities, and information technology service international cooperation;

3.  The Ministry of Finance, the Ministry of Planning and Investment in collaboration with the Ministry of Information and Communications in developing and submitting the Government to issue or issue as authorized mechanisms and policies on finance, investment, tax, fees and charges for IT services and guide the implementation of the regulations.
4. The People's Committees of provinces and cities under the central government shall perform IT service state administration within their scope of rights and duties in their localities in compliance with the provisions herein.
Chapter II

LIST OF INFORMATION TECHNOLOGY SERVICES

 

Article 5. Classification of information technology services

The types of information technology services include:

1. Group of services for information technology consultation

a) Consultation of information technology solutions;

b) Consultation of information technology projects;

c) Consultation of information technology management;

d) Others services for information technology management;

2. Group of services for hardware and electronics
a) Support for production and processing of hardware and electronics;

b) Industrial - scale refurbishing, recycling, and renewing of hardware and electronic products;

c) Others services for hardware and electronics
3. Group of services for software

a) Supports for software production and package;

b) Software outsourcing and production under orders;

c) Modification, addition of features and localization of software;

d) Others services for software;
4. Group of digital contents services

a) Supports for production and processing of digital information and data;

b) Input, update digital information and data;

c) Digitization of texts, documents, printed matters, and copyrighted works;

d) Web search portal services;
đ) App store, content store;
e) Other digital content services.

5. Group of services for information technology training

a) Technical training in information technology;

b) Training in information technology management;

c) Training in information technology consultation;

d) Other service for information technology training.

6. Group of leasing and sharing services of information technology resources

a) Data center services;

b) Cloud computing services;

c) Leasing of hardware, software or databases;

d) Lease of locations and sale of networking spaces for advertising;
đ) Other leasing and sharing services of IT resources.
7. Group of services for information safety services
a) Designing, development, preparation of solutions and products for information safety;

b) Maintenance, operation and guarantee of information safety;

c) Inspection and assessment of information safety;

d) Authentication of digital and electronic signatures.

8. Group of services for release, distribution of information technology products

a) Release and distribution of hardware, electronic products;

b) Release and distribution of software products, digital contents via independent storing equipments;

c) Release and distribution of software products, digital contents via network environment;

d) Distribution of products for information safety.

9. Group of other information technology services
a) Research, development and transfer of hardware, software and digital content technologies;

b) Integration of information technology systems;

c) Installation and maintenance of information technology products;
d) Management, operation and maintenance of information technology systems;
đ) Testing of information technology products;

e) Market research on information technology;

g) Processing of business processes through information technology;

h) Other IT services to be specified by the Ministry of Information and Communications.

Article 6. Detailed list of information technology services

1. The Ministry of Information and Communications shall supplement, update and instruct detailed lists of information technology services pursuant to  provisions on classification of IT services in Article 5 if this Decree and actual situations.

2. Pursuant to provisions on classification of IT services in Article 5 hereof, the Ministry of Planning and Investment shall take lead and coordinate with the Ministry of Information and Communications to submit for the Prime Minister to appropriately amend, supplement the Vietnam system of economic sectors used in business registration, and the list of import and export services in Vietnam and other relevant legal documents.

 

 Chapter III

MECHANISM OF INCENTIVES AND DEVELOPMENT POLICY APPLICABLE TO INFORMATION TECHNOLOGY SERVICES

 

Article 7. Incentives applicable to corporate providers of some kinds of information technology services

1. IT services subject to incentives for development:

a) Supports for software production and package;
b) Software outsourcing and production under orders;
c) Modification, addition of features and localization of software;
d) Supports for production and processing of digital information and data;
đ) Designing, development, preparation of solutions and products for information safety;

e) Research, development and transfer of hardware, software and digital content technologies;

g) Processing of business processes through IT;

2. Corporations/Organizations providing services set forth in items a, b, c, d, đ, e, Clause 1 of this Article shall be entitled to the incentives as follows:

a) Enjoying tax incentives by organizations and companies manufacturing software products in accordance to current regulations;
b) Being considered and supported by the State for applying quality management processes of international standards;

c) Enjoying preferential investment credits from the Vietnam Development Bank, the science and technology development fund and other funds under laws on incentives for companies operating in high-tech sectors;

d) Being given priority of land and infrastructure by the management boards of industrial zones, export processing zones, economic zones, high-tech zones and local people's committees by means of the lowest prices under current regulations. 

3. Corporations/organizations providing services set forth in Item g Clause 1 of this Article, this Decree are eligible to the following incentives:

a) Enjoying tax incentives applicable to the service organizations or companies in export processing zones as stipulated in the current law;
b) Being given priority of land and infrastructure by the management boards of industrial zones, export processing zones, economic zones, high-tech zones and local people's committees by means of the lowest prices under current regulations.

c) Enjoying exemption for import tax for raw materials, supplies, goods directly serving for provision of services which are not domestically produced in accordance with the current law.
Article 8. Preferential regime for information technology education and training and research and development

1. The budget that any organization or individual donates, supports for IT education, training, research and development in training entities, research and development centers shall be allowed to be accounted for reasonable expenses on calculation of taxes.
2. Any corporate information technology service provider shall be allowed adding the budget for internal information technology training, research and development, which directly serve the supply of those services, into its reasonable expenses on calculation of taxes.
Article 9. Preferential regime for organizations or companies providing information technology services for the areas of especially difficult or difficult socio-economy

Any organization or individual who provides IT services in the areas of especially difficult or difficulty socio-economy, in addition to the preferential treatment under current laws shall enjoy further incentives as follows:

1. Preferential policies on investment credits from the Vietnam Development Bank, the science and technology development fund and the Vietnam Fund for public telecoms services for implementation of investment projects in production or business.

2. Free consultation and training by technology- and business-nursery facilities which are established by state bodies.

Article 10. Creating favorable conditions for corporate providers of information technology services in the network environment

1. The state shall encourage and create favorable conditions for organizations and companies to provide IT services in the network environment.
2. The organizations and companies which manage and provide infrastructure facilities for telecommunications, the Internet, radio broadcasting and television are responsible for:
a) Ensuring favorable, transparent and fair conditions for corporate providers of IT services, particularly digital content services in the network environment;
b) Ensuring connection, service provision with reasonable, public charges equally for corporate and individual providers of IT services through the network environment.
3. Regarding business cooperation activities of digital content services through a telecommunications network between a corporate/individual provider for digital content services and a corporate/organizational provider for telecommunications services with the contents in form of SMS or MMS over a switchboard as well as other similar telecommunications networks, the detailed regulations are as follows:
a) The corporate/organizational telecommunications service provider shall create favorable conditions for corporate/individual providers for digital content services in channel lease, use of telecomms services for providing content services;
b) The corporate/organizational telecommunications service provider shall not impose their subscriber development expenses as well as other expenses not directly relative to content services on corporate/individual content service providers; Corporate/organizational telecommunications service providers shall disclose the frame of revenue sharing and telecommunications charges to the corporate/individual digital content service providers;
c) Sharing of revenues and profits between digital content service providers and telecoms service providers shall be determined transparently, reasonably, equally and facilitate the entities, individuals whom provide content services. In cases of any change or adjustment of revenue sharing frame or telecoms service charges, the telecom service provider shall notice the digital content service providers thereof in advance of a certain period for the latter to adapt its business.
4. The Ministry of Information and Communication shall guide and provide detailed regulations on business cooperation, sharing frameworks, revenue and profit sharing rates and telecommunications charges applicable to content service providers and others as provided in this Article, in order to ensure favorable conditions for digital content service providers.
Article 11. Ensuring conditions and policy for information technology service development

1. The State encourages the use of IT services in economic, cultural and social areas for boosting productivity, expanding commercial activities, supporting administrative reform, increasing social utilities, and improving people's living quality.
2. The Ministry of Information and Communications shall issue as authorized or submit for the Prime Minister to issue specific measures to promote the use of IT services in state bodies, schools, hospitals, research institutes for better quality and efficiency of investment in IT from the state budget.
3. The Ministry of Information and Communication shall make a plan to perfect the specialized management structure to enhance state management, to promote enforcement of laws and policies for IT industry and service development; Develop, manage and operate national information system on IT services.

4. The Ministry of Finance shall preside over and coordinate with the Ministry of Information and Communications and other relevant agencies in the concrete guidance in relation with the incentives provided in Articles 7, 8, and 9 herein.
 

Chapter IV

MANAGEMENT OF INFORMATION TECHNOLOGY SERVICE PROVISION
Section 1

LICENSING FOR PROVISION OF A NUMBER OF INFORMATION TECHNOLOGY SERVICES
Article 12. Information technology services required licenses
Corporations, businesses providing one in the following IT services shall have to gain licenses from the Ministry of Information and Communication:

1. Industrial-scale refurbishing, recycling, and renewing of hardware and electronic products;
2. Large-scale data center services;
3. Cloud computing services.

Article 13. Conditions to grant license
An entity/corporation shall be granted license to provide IT services as specified in Article 12 herein if it meets the following conditions:

1. General conditions applicable to services 

a) Subject: being an organization or company established and operated under the laws of Vietnam;

b) Capability: having sufficient financial capacity, personnel, and technical facilities for the establishment, management and operation of equipment, hardware, software, technical infrastructure, and the structure filling the requirements corresponding to the type and scope of the IT services that is applied for the permit;

c) Having a feasible and efficient proposal for providing the service, in which the impacts of the service provision are assessed corresponding to the types of service that is applied for the permit; 

d) Undertaking to ensure the quality of service, the benefit of service users, and the compliance with provisions of this Decree and other regulations.

2. Conditions specific to each type of service

a) Regarding services of refurbishment, recycling, and renewing of hardware and electronic products:

- Having solutions and facilities to ensure work safety and health;

- Having environmental impact assessment on the provision of services;

- Having a technical plan and solution, or technology for processing or disposal of waste matters and materials produced during its operation in compliance with Vietnam laws on environmental protection.

b) Regarding data center services and cloud computing services
- Having a satisfactory technical infrastructure to provide services which meet technical standards, other standards outlined in the Proposal to provide services.
- Having proper information security and management system; having measures to ensure information safety, privacy, and confidentiality, customer data; 
- Having contingency plans to maintain safe and continuous operation as well as remedies upon the occurrence of problems;
- Undertaking to address the risks during the operation and conduct compensations for damages of customers (if any);

Article 14. Licensing application and procedure
The licensing application and procedures for providing IT services as specified in Article 12 herein are as follows:

1. Licensing application

The application shall be made in 06 sets, each of which shall comprise:

a) An application for the license to provide services from organization/company, in which states clearly name of organization/company, head office’s address, person in charge, scope and scale of services to be provided;
b) A copy of the applicant’s business registration or investment certificate, or the decision on its establishment with appropriate functions;

c) A plan for providing services, including documentations to prove that the applicant meets the corresponding conditions as provided in Article 13 herein.
2. Timetable and procedure of application treatment
Within 35 working days after receipt of an eligible application as provided in Clause 1 hereinbefore, the Ministry of Information and Communications shall examine the application and grant the license if the applicant meets the conditions provided in Clause 1 herein or issue a written notice stating the reasons of not granting the license if the applicant does not meet the conditions.
3. License amendment
a) When there is a need for making a change in the license regarding name of entity, head office’s address, person in charge, scope and scale of services to be provided, the entity shall send a request with detailed content and reason for amendment to the license as well as the copy of the license in effect to the Ministry of Information and Communications;

b) Within 15 working days after receipt of the eligible request and set of supporting documents, the Ministry of Information and Communications shall examine the application and make a decision on amendment to or re-issuance of the license if the application meets the conditions as stipulated; or issue a written notice stating the reasons of refusal if the application does not meet the conditions.
c) The entities that have obtained license to provide data center services in effect and desire to upgrade the current infrastructure to offer the cloud computing services shall be considered amending the license under a short-cut procedure.
4. License validity 
IT service business license as regulated in Article 12 herein shall be valid for at most 5 years.

5. License extension and renewal
a) A licensed service providers, which wants extension or renewal of its license, shall send a request for extension or renewal along with a copy of the license in effect to the Ministry of Information and Communications at least 45 days before its expiration.

b) Where the license is lost, torn, burnt or otherwise destroyed, the provider shall send to the Ministry of Information and Communication a written request stating the reason for re-issuance of the license;

c) Within 30 working days as of receipt of the eligible request, the Ministry of Information and Communications shall examine and consider giving permission for extension or renewal of the license or issue a written notice stating the reasons of refusal for extension or renewal of the license if the requesting organization/company does not meet the conditions.
6. Temporary suspension or revocation 
a) A provider’s license shall be subject to temporary suspension upon the occurrence of one of cases as follows:

- Providing false contents when compared with the ones written on the license;

- Failing to meet one of the licensing conditions during operation.

b) A provider’s license shall be subject to revocation upon the occurrence of one of the cases as follows:

- No deployment for providing services within 12 months as of the licensing date;

- Violations of legal regulations on the provision of services;

- Dissolution or bankruptcy under laws;

- Failure to remedy to conditions of temporary suspension set forth in item a hereinbefore after the suspension period prescribed by the competent state body.

c) The providers having licenses revoked shall not be licensed for at least 01 year as of the revocation.

7. The Ministry of Information and Communication shall provide detailed guidance for licensing application and procedure given in Articles 12 herein.
Section 2

GRANTING OF PRATISING CERTIFICATE

FOR SPECIFIC IT SERVICES

Article 15. Practising conditions for specific IT services

1. The IT services that requires a practicing certificate

a) Consultation services for IT solutions; 

b) Consultation services for IT projects; 

c) Consultation services for IT management.

2. Individual providing IT consultation services as regulated in Clause 1 herein must obtain IT consultation practising certificates relevant to the contents of consultation.
3. Entities providing IT consultation services as stipulated in the Clause 1 herein must ensure the following conditions:

- Having a business registration for IT consultation services (for enterprises); or appropriate functions and duties stipulated by a competent authority (for non-business organization);

- The individual who is in charge of presiding over consultation must have an IT consultation practising certificate relevant to the contents of consultation.
Article 16. IT practising certificates
1. The practicing certificates for IT consultation 

a) The practising certificates for IT consultation shall be granted by the Ministry of Information and Communications or its mandated agencies;  

b) Conditions for obtaining a practising certificate for IT consultation
The person who is granted an a practising certificate for IT consultation must have sufficient capacity and relevant experience in a field corresponding to granted practising certificate; have passed a professional training course of IT consultation or obtained appropriate international certificate;

c) Practising certificates shall have a unified form and valid throughout the country. The practising certificate shall indicate the permitted consultation services;

d) In case the individual has obtained the appropriate IT consultation certificate granted by an international organization, the Ministry of Information and Communications shall consider giving recognition to the certificate as equivalent to the practising certificate.
The Ministry of Information and Communications shall provide detailed guidelines on regulations and procedures in relation with the issuance of the practice certificate and equivalent certificates of IT consultation services. 

2. Order and procedures for granting practising certificates of IT consultation
a) Any individual who applies for a practising certificate shall send application as provided in Clause 3 herein to the Ministry of Information and Communications or its mandated organization;

b) The Ministry of Information and Communications or its mandated organization shall consider granting certificates to eligible individuals as stipulated;

c) Within 30 days after receipt of his/her eligible application, the eligible individual shall be granted an IT consultation practising certificate. The collection and use of charges for issuance of the practising certificates shall comply with regulations by the Ministry of Finance.

3. A dossier for IT consultation practising certificate
a) An application for the granting of IT consultation practicing certificate;

b) Notarized copies of professional diplomas and certificates in relation with the contents of the applied practice;

c) A declaration of professional capacity, work experience and relevant supporting documents. 
4. Rights and obligations of the individuals who are granted IT consultation practising certificates 

a) Individual who is granted an IT consultation practising certificate shall have rights to provide IT consultation services to the state agencies in line with the scope and field of the licensed practice;

b) Individual who is granted an IT consultation practising certificate shall have the obligations of:

- Only providing consultation in the fields permitted by the practicing certificate;

- Being responsible for documentation contents and the quality of work that he/she provides;

- No erasing, lending or leasing the practising certificate. 
Section 3

REGISTRATION FOR PROVIDING SPECIFIC IT SERVICES
Article 17. IT services that require for registration of services
1. The IT services that require for registration of services include:
a) Digitization of texts, documents, printed matters, and copyrighted works;

b) Group of services for IT training and education;
c) Publishing, distributing software products, digital contents over stand-alone data storage;
d) Publishing, distribution of software products, digital contents over network environment;

đ) Distribution of information security products;
e) Web search portal services;

g) App and digital content store;
h) Rental, selling for space for online advertising;

i) Maintenance, operation and guarantee of information safety;

k) Inspection and assessment of information safety; and
l) Testing services for IT products.
2. For IT services, in which incorporates a lot of specialized products, there must be management code for each product provided in the services. The Ministry of Information and Communications shall be responsible for providing detailed instructions on procedure for granting product management codes of IT services.
Article 18. Registration procedure and forms 

1. Application procedure
Entities applying for registration of providing IT services as stipulated in Clause 1, Article 17 herein are the entities established and operated under Vietnam law, performing the registration in accordance with the following process:

a) Provide sufficient information to fill in the registration form as regulated by Ministry of Information and Communications;
b) Submit the registration form to the registration receiving agency (Ministry of Information and Communications or agency authorized by Ministry of Information and Communications) via internet, post or direct delivery;
Entities applying for registration must bear responsibility before law for the adequateness, legitimate, honesty and accuracy of the information provided in the registration form.
2. Registration Form

Registration form shall be provided with the following basic information:

· Name of the entity, head office’s address, person in charge before the law, telephone number, email address, corporate tax code, business registration certificate number (or investment certificate number, or entity establishment decision number);
· Registered IT services to be provided; scale and scope of services, human resources and financial capacity;
· Quality commitment of provided services;

· Other relevant information. 

3. Registration confirmation: within 5 working days, since the day receiving adequate information for the registration form as regulated, registration receiving agency shall announce the registration result on the National information system on IT services of Ministry of Information and Communications; in the meantime, send a confirmation email informing registration result to entities applying for registration for IT services.
In circumstances where entities request a registration certification, registration receiving agency shall provide and send to entities via post.
4. The Ministry of Information and Communications shall be responsible for providing detailed instructions regarding procedure, application forms on registration of IT service rendering, procedure for granting product management codes of IT services; building up and operating an online registration portal on IT services to facilitate the registration; and publicizing on the portal the list of entities, which have accomplished the registration for rendering services as prescribed.

Section 4

MANAGEMENT OF TRANS-BORDER IT SERVICES

Article 19. Management of trans-border IT services
Service provider offering trans-border IT services from oversea to territory of Vietnam must comply with the following terms:
1. Trans-border IT service provider shall pay the value added tax (“VAT”), corporate income tax, and other taxes as stipulated in law on taxation and other documentations regarding revenues generated in Vietnam.

2. The individuals, organizations, which directly purchase an IT services for use in the territory of Vietnam from trans-border IT service providers, that has not been through the commercial branches in Vietnam or commercial intermediaries in Vietnam, must carry the VAT and other taxes as stipulated in law on VAT and other documentations regarding the purchasing and using this IT services.

3. For IT services that requires license as stated in Article 12 herein or services as stipulated in Clause 1, Article 17 herein, the oversea trans-border IT service provider must offer services via commercial branches in Vietnam or commercial intermediaries in Vietnam (“Vietnamese party”). Vietnamese party shall comply with Article 1 herein and fulfill tax obligations for trans-border IT service providers according to law on taxation, law on VAT, law on corporate income tax and other relevant documentations concerning revenues generated in Vietnam.
4. The Ministry of Information and Communication shall provide detailed instructions on management of trans-border IT service business in Vietnam.

5. The Ministry of Finance shall preside over and coordinate with the State Bank of Vietnam and the Ministry of Information and Communication in the detailed guidance and regulations on tax collection of trans-border service business as stated in this Article.
Section 5

OBILIGATIONS AND RESPONSIBILITIES OF PARTIES 
PROVIDING AND USING IT SERVICES 
Article 20. Obligations and responsibilities of individual and corporate IT service providers
Any individual and corporate IT service provider shall be obliged to:

1. Ensure and take responsibility for the quality of services in accordance with the standards registered, published or agreed between the provider and its customers.  

2. If necessary, store information of the customer using service and take responsibility for the privacy thereof.

3. Compensate customers if the rendered service fails to guarantee the quality or to meet contractual requirements.

4. Submit periodical or incident reports on IT service business operations upon request of and in the form stipulated by the Ministry of Information and Communications.
5. Comply with provisions of laws relating to rendered services and cooperate with authorities of investigation and prevention of high-tech crimes upon request.
6. Individual and corporate providers of conditional IT services as stated herein shall:  

a) Be responsible in full before law for the accuracy of the application when it is submitted to the competent state body; 

b) Deploy and maintain operations in accordance with the contents of the license, certificate of registration and the undertakings given in the application, registration forms and licensing forms;

c) Make payment of fees and charges applicable to the evaluation of application for license, registration certification, the issuance of practising certificate, the granting of product management codes, and maintain relevant information on the national  portal on IT services as stipulated.

Article 21. Rights and obligations of IT service users
1. Take responsibility for its decision of using IT services

2. Request the service provider to resolve complains concerning the services used.
3. Be compensated if it is stated in the contract/letter of agreement of rendering and using services according to the law.
Article 22. Regulations on fees and charges
The Ministry of Finance shall specify the fees and charges applicable to IT services as provided in Section 1, 2, 3 herein. Those include:

a) Charges on assessment of conditional IT service businesses;

b) Fee for granting product management codes applicable to IT services;

c) Fees for issuing IT consultation practice certificates.

 Chapter V

SUPPLY AND USE OF IT SERVICES 

IN STATE BODIES
 

Article 23 General provisions on hiring and use of IT services in state bodies
1. Basing on their demands and resources, analyses of the requirements and specific features of jobs as well the efficacy of self implementation versus outsourcing of IT services, state agencies shall actively select and hire professional IT service providers for their demands.

2. The state agencies which have annual demands for outsourcing IT services are allowed to estimate the price of outsourcing IT services and add it in the budget for their routine activities. The competent state agencies review, consider, approve, supplement and provide funding in compliance with the provisions on hiring and using the IT services in state bodies, which has the demand for outsourcing.
3. Corporate and individual IT service provider for state bodies shall be domestic ones (except for specific tasks that can only be accomplished by foreign organizations and individuals), which have sufficient capability, experience as well as comply the requirements of state information safety and secrecy under laws, satisfy the requirement of supplying IT services as regulated in this Decree and relevant legal regulation.
4. In cases of specific requirements that only foreign individuals or organizations can render the service, the state body to outsource the IT service shall make an explanation document and perform the procedures of assessment and appraisal under the guidance from the Ministry of Information and Communications.

5. The investment in and rendering of IT services in form of public – private partnership as prescribed in Article 27 herein are encouraged. 
6. Necessary conditions are ensured such that the outsourcing will not lead to any risk of state secret disclosure. Providing and using IT services in state bodies must ensure that state information and data have to be restored and located in the territory of Vietnam.
7. The investment in construction of data centers and cloud computing center by state bodies shall comply with the planning, ensure requirements of technical specification, quality, information safety and information with sufficiently large service scope, and feasible management and exploitation in order to ensure investment efficiency.

8. The Ministry of Information and Communications shall periodically inspect, assess and provide the list of individuals and organizations which are eligible and capable to render IT services for state bodies in the National information systems on IT Services online in order to help state bodies refer, consider, and select the proper services that meet its demand. The Ministry of Information and Communication shall provide detailed instructions for implementation of the regulations on hiring and use of IT services in state bodies.
Article 24. Criteria for determining the IT services for which state bodies are encouraged to outsource

State bodies are encouraged to outsource the IT services that meet the criteria as follows:

1. The IT service that has no special requirements relative to confidentiality of state information and data.

2. The IT service that the state body cannot render for itself or the outsourcing thereof is more effective in terms of quality and cost.

3. The IT service that is used widely and regularly in state bodies; and the IT service that supports for rendering online administrative services.

4. The IT service that employs open source software.

5. The IT service that the available corporate or individual provider thereof to meet the requirements for capability and service quality.

Article 25. List of IT services that state bodies are encouraged to outsource

1. The IT services that are encouraged to outsource include:

a) The services specified in Items a, b, c, Clause 1; item b, c, Clause 3; item a, b, c, Clause 5; item c, Clause 6; item a, b, c, Clause 7; item c, d, Clause 9 of Article 5 herein;

b) Other IT services that meet the criteria provided in Article 24 herein.

2. The Ministry of Information and Communications shall consider adding and adjusting the lists provided in Clause 1, this Article to fit the actual situation. 

Article 26. Estimation of the budget for IT service use in state bodies
1. State bodies shall annually base on the demand and existing conditions of their information systems agencies to estimate the expenditure for IT service outsourcing, incorporate it into the regular budget estimate and other expenses, if any, on the principle of ensured efficiency and optimal cost and resources.

2. The Ministry of Finance shall preside over and coordinate with the Ministry of Information and Communications in the promulgation of regulations, detailed guidelines on the regimes and norms of state budget expenditures for IT services that are encouraged to outsource as provided in Articles 23 and 25 herein.

3. The Ministry of Finance shall adjust and add the item of IT services to the Information and Communication sector in the list of economic sector codes in the state budget system.

4. The Ministry of Finance, the People's Committees of provinces and cities directly under the central government shall annually balance their budgets and allocate funds for state bodies to outsource IT services following the decentralization under the State Budget Law.

Article 27. Encouragement of investment in form of public - private partnership in IT projects in state bodies
1. Criteria to select projects 

Private-public investment IT projects shall meet one of the criteria as follows:

a) Being important, large with a wide scope of deployment;

b) Having the ability to return investment to the investors from reasonable revenues from users;

c) Being able to exploit the advantages of technology, experiences of management, operation and efficient use of the financial capacity of the private sector;

d) Other criteria to be provided by the Prime Minister.

2. The Ministry of Information and Communications shall cooperate with the Ministry of Planning and Investment for guiding and supporting competent state bodies to make decisions on investment and deployment of IT projects in state bodies in form of public – private partners.

Chapter VI

IMPLEMENTATION

 

Article 29. Effect 

1. This Decree shall come into force as of ______ 2012. Any previous regulations contrary to the provisions herein are hereby repealed.

2. Organizations, companies that begin to render IT services as of the effective date of this Decree shall be in full compliance with the provisions herein.

3. Organization, companies having involved in conditional businesses of IT services provided herein before the effective date of this Decree are allowed to continue operations, yet they shall ensure conditions for rendering the services as stipulated within 270 (two hundred seventy) days as of the effective date of this Decree.
Article 29. Implementation responsibility
1. The Ministry of Information and Communications shall preside over and cooperate with other relevant ministries and agencies in the guidance for implementation of this Decree.

2. The Ministry of Finance, the Ministry of Planning and Investment, the Ministry of Home Affairs in collaboration with the Ministry of Information and Communication shall provide specific guidance for the provisions relating to their mandated functions and duties.

3. The Minister of Information and Communications, ministers, heads of ministry-equivalent agencies, heads of organs under the Government, Chairpersons of the People’s Committees of provinces and cities directly under the central government and other concerned organizations and individuals shall be responsible for implementation of this Decree./.

 

	 

Recipients:

- Secretariat of the Party Central Committee;

- Prime Minister, Deputy Prime Ministers;

- Ministries, ministry-equivalent agencies, Governmental organs;
- Office of the Central Anti-corruption Steering Committee;

- People's Councils and Committees of provinces and cities under the central government;

- Central Office and Commissions of the Party;

- Presidential Office;

- National Council and Committees of the National Assembly;

- National Assembly Office;

- People's Supreme Court;

- People's Supreme Procuracy;

- State Auditors;

- Commission of national financial supervision;

- Social Policy Bank;

- Bank for Development of Vietnam;

- Central Committee of Vietnam Fatherland Front;

- Central bodies of people’s organizations;

- National Steering Committee on IT;

- IT and information associations;
- Governmental offices: BTCN, PCN, e-portal,

subordinate departments and units, Official Gazette;

- Archives: KGVX (5).
	ON BEHALF OF THE GOVERNMENT

PRIME MINISER
Nguyen Tan Dung


 

 

Page 1 of 3

